Before the

FEDERAL COMMUNICATIONs commission  RECEIVED
Washington, D.C. 20554

SEP 27 199
In the Matter of ) FEDERAL COMMUNICAT
10NS COMMISSION

) OFFIE OF SECRETARY
Implementation of the ) CC Docket No. 96-115
Telecommunications Act of 1996: )

)
Telecommunications Carriers’ Use )
of Customer Proprietary Network )
Information and Other )
Customer Information ) DOCKE TFL Eco Pro

RiGiNg

BELLSOUTH MOTION TO STRIKE COMMENTS OF THE
ASSOCIATION OF TELEMESSAGING SERVICES INTERNATIONAL (ATSI)
OR IN THE ALTERNATIVE
MOTION FOR LEAVE TO FILE RESPONSIVE PLEADING
BellSouth Corporation, on behalf of BellSouth Enterprises, Inc., BellSouth
Telecommunications, Inc., and their affiliated companies (“BellSouth”), hereby submits this
Motion To Strike Comments Of The Association Of Telemessaging Services International
(“ATSI”), or in the Alternative, Motion For Leave To File Responsive Pleading.
The Commission initiated this proceeding on May 17, 1996," proposing to clarify

obligations of telecommunications carriers with respect to use and protection of customer

proprietary network information (“CPNI”) under Section 2227 of the Communications Act.* In

1

Notice of Proposed Rulemaking, CC Docket No. 96-115, FCC 96-221 (May 17, 1996)
(“Notice”).

2 47US.C.§222.

* 470U.8.C. § 151 et seq., as amended by the Telecommunications Act of 1996, Pub. L. No.

104-104, 110 Stat. 56 (the “1996 Act”).
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the Notice, the Commission established June 11, 1996, as the deadline for filing initial Comments
and June 26, 1996, as the deadline for Reply Comments. Forty-three parties timely filed
Comments, and thirty-two parties timely filed Reply Comments. ATSI filed neither. Instead,
ATSI filed its Comments on August 26, 1996, more than sixty days after the close of the pleading
cycle established by the Commission and seventy-five days after original comments were due.*
Accordingly, BellSouth urges the Commission to strike ATSI’s Comments from the record of this

proceeding as unauthorized and untimely filed. In the alternative, BellSouth requests leave to file

a responsive Reply.

L Motion to Strike

ATSI has plainly failed to conform to the most basic rules of procedure adopted by the
Commission for submitting pleadings in rulemaking proceedings. The Commission’s rules state:

A reasonable time will be provided for submission of comments in
support of or in opposition to proposed rules . . . [and] for filing
comments in reply to the original comments, and the time provided will
be specified in the notice of proposed rulemaking. . . . No additional

comments may be filed unless specifically requested or authorized by the
Commission.’

ATSI failed to file its comments within the reasonable time provided by the Commission in the
Notice in the first instance, and compounded its deficiency by failing to obtain Commission

authorization to submit its filing outside that time period. Accordingly, ATSI’s comments must

be stricken from the record in this proceeding.

* A copy of the cover page of ATSI’s filing clearly showing the date stamp of the Office of the
Secretary and confirming that ATSI’s comments were received by the Commission on August 26,
1996, is included as Attachment A, hereto.

° 47CFR. §1.415.



ATSPs failure to file within the same time constraints as all other interested parties in this
proceeding is baffling, at best. ATSI has offered no explanation of its need to file more than sixty
days outside of the time established in the Notice. ATSI did not submit any request for extension
of the original filing deadlines,’® nor did it submit a request for leave to file out of time. Nor does
anything in the substance of ATSI's comments suggest any reason ATSI could not have compiled
its comments within the time allotted all other parties. Acceptance by the Commission of ATSI’s
comments at this point would render meaningless the filing deadlines imposed by the Commission.
Absent some compelling justification for what otherwise appears to be a flagrant disregard of the
Commission’s rules and processes, the Commission should reject ATSI’s filing as procedurally
inappropriate.

Moreover, even in making its late filing, ATSI failed to serve counsel for BellSouth with a
copy of'its filing. Additionally, from the absence of a certificate of service appended to its filing,
it appears that ATSI similarly failed to serve other interested parties. Of course, the
Commission’s rules contain no express requirement that parties be served with late-filed
comments, but that is principally because the Commission’s rules do not contemplate that
comments will be filed in this manner. Both common sense and common courtesy should have
suggested to ATSI that parties likely to be affected (and, indeed, parties ATSI intends to be
affected) by its comments would have an interest in reviewing ATSI’s position. Certainly, the

public notice and comment procedures established by the Commission are designed to ensure that

% Indeed, even had ATSI requested an extension of time in which to file comments, it is not

likely that such a request would have been granted. 47 C.F.R. § 1.46 (“It is the policy of the
Commission that extensions of time shall not be routinely granted.”) ATSI should not be awarded
the luxury of filing late on its own initiative, and without justification, when it is unlikely that the
Commission would have allowed such late filing if requested in advance.



they have the opportunity to do so. ATSI’s attempt to slip late-filed comments unnoticed into the
Commission’s record directly contravenes that objective and should not be countenanced.

Nor can ATSI claim its filing is a permitted written ex parte communication. Section
1.419(b) of the Commission rules provides that “[i]nformal comments filed after close of the reply
comment period . . . should be labeled ‘ex parte’ pursuant to section 1.1206(a) of this Chapter.”’
Section 1.1206(a)(1) provides, in turn, that a written ex parte presentation “must be labeled or
captioned as an ex parte presentation.”® That section also requires the presentation to meet other
filing requirements designed to put the Commission on notice of the nature of the filing so that the
Commission can meet its obligations under Section 1.1206(a)(4) to make the public aware of the
written presentation. ATSI’s filing clearly is not labeled or captioned as an ex parte presentation,
contrary to the requirements of Section 1.1206(a)(1). From the absence of any public notice of
ATSIs filing from the Commission, it appears that ATSI also failed to meet it obligation to
inform the Commission of the ex parte nature of its written presentation.” Accordingly, ATSI is

unable to cure its originally defective pleading through resort to after-the-fact recharacterization

of the filing as a written ex parte communication.

7 47CFR. §1.419(0).
% 47 CFR. §1.1206(a)(1).

® The only indication of an ex parte contact by ATSI to appear in the Commission’s routine
Public Notice of ex parte contacts appeared on September 3, 1996, referencing an ex parte
communication on August 26, 1996. On that date, the Commission received from ATSI a
written confirmation (dated August 20, 1996) of an oral ex parte communication that occurred on
August 20, 1996, and in which ATSI merely indicated an intent to file written comments “in the
near future”. See Attachment B, hereto. It is apparent that the August 20 letter from ATSI is
the ex parte communication to which the Public Notice refers since the letter is properly labeled as
an ex parte communication and was stamped on receipt by the Commission on August 26 as such.
Neither the Public Notice by the Commission nor ATSI’s own letter, however, provides any
notice of the actual filing of ATSI’s written comments, principally because ATSI failed to follow
the Commission’s requirements for submitting written ex parte presentations.



Finally, the Commission must be skeptical of ATSI’s likely response to this Motion: i.e.,
that the Commission will benefit from a more complete record in this proceeding, or something to
that effect. To the contrary, ATSI’s comments, to a large extent, do little more than re-hash
issues the Commission has previously considered and rejected when adopting CPNI rules prior to
the 1996 Act. Indeed, ATSI merely encourages the Commission to pay even less attention to
consumers’ privacy expectations than it has in the past in an effort to “rebalance” the competitive
equities associated with CPNI. Encouragement of such total disregard for Section 222’s

overarching emphasis on consumer expectations provides little contribution to the Commission’s

analysis in this docket."’

" Lest ATSI attempt to argue that its comments must be of some substantial value or BeliSouth
would not be opposing its inclusion in the record, the Commission should consider two points.
First, to the extent ATSI has any value to contribute to the Commission’s deliberative process,
ATSI must be bound by the same rules of procedure as every other party who has contributed to
that process. Disregard of those procedures should cost ATSI its right to participate in that
process, not result in special filing privileges. Second, and perhaps more important, ATSI has
advocated in the Telemessaging Safeguards proceeding, Implementation of the
Telecommunications Act of 1996; Telemessaging, Electronic Publishing, and Alarm Monitoring
Services, Notice of Proposed Rulemaking, CC Docket No. 96-152, FCC 96-310 (released July
18, 1996), that the expedited complaint procedures the Commission adopts under Section 260 of
the Act should impose little procedural burden on complaining parties and should not require the
complaining party to engage in much “preparatory work” before lodging a complaint against a
local exchange carrier (LEC). ATSI Comments, CC Docket No. 96-152, at 7-13. ATSI also
asks that it be permitted to file complaints on behalf of telemessaging providers generally. ATSI
Comments, CC Docket No. 96-152, at 8. ATSI’s inability in this proceeding to meet even the
most fundamental rules of fair process in rulemaking proceedings (e.g., filing deadlines) creates
substantial concern as to what ATSI contemplates would be the appropriate standard to govern
its practices if the Commission were to adopt ATSI’s proposals for Section 260 complaints.
Thus, regardless of any claim of substance to ATSI’s filing in the instant proceeding, the
Commission should use this opportunity to send ATSI a strong message that the Commission’s
procedural rules are and will be designed to protect the rights of all parties and that neither
neglect nor ATST’s status as an industry trade association will excuse it from basic standards of
fairness in proceedings before the Commission.



Nor will it be satisfactory for ATSI to suggest that no harm will be done if other parties
are permitted to respond to its filing as BellSouth is requesting to do. Accommodation of such
after the fact mechanisms for redressing ATSI’s own failure to abide by the rules imposes burdens
on the Commission as well as the parties. Of course, any burdens arising from ATSI’s failure to
meet the filing requirements should fall squarely on ATSI, not on the Commission or other
interested parties. Such an accommodation in effect allows one party to dictate when there will
be an additional round of pleadings simply by withholding comments until well after the official
pleading cycle has closed. Moreover, the introduction of an additional pleading cycle at this late
stage is unfair to parties who have been awaiting the Commission's interpretation of an otherwise
self-effective provision of the Act."' Rather than allowing ATSI’s schedule to dictate that of the
Commission or otherwise to introduce unwarranted delays, the Commission should strike ATSI’s
filing."?

In summary, because of ATSI’s failure to meet the filing requirements, because of its
failure to seek authorization to file out of time, because of its failure to meet the Commission’s ex
parte rules, because of its failure to add materially to the Commission’s analysis in this
proceeding, and because of the unfair burden ATSI’s noncompliance imposes on other parties and

the Commission, BellSouth moves the Commission to strike ATSI’s filing from the record of this

proceeding.

' To be sure, BellSouth does not want another pleading cycle. BellSouth’s alternative motion

below is presented only in the case ATSI can somehow justify its more than sixty day delay in
filing its comments.

"2 In contrast, ATSI is not likely to suffer any material harm if the Commission excludes its

comments from this proceeding. ATSI’s argument is substantially the same as it has been for
years.



II. Alternative Motion for Leave to File Responsive Reply

If the Commission should decide, notwithstanding the foregoing, to accept ATSI’s filing
as part of the record in this proceeding, BellSouth respectfully requests the Commission also to
accept BellSouth responsive reply, filed contemporaneously herewith.

As shown above, ATSI has failed to meet even the most basic of filing requirements in
rulemaking proceedings. Those requirements are intended not only to give the Commission the
benefit of interested parties’ comments, but also to give interested parties an opportunity to
review and respond to other parties’ positions should they so choose. The inclusion of deadlines
in these requirements also provides parties a common understanding of the time period in which
other parties may be submitting comments that may merit a response. Through this mechanism,
the Commission both ensures that it will have a thorough record and provides parties with an
appropriate degree of certainty regarding the timing of material contributions to that record.

The unfortunate consequence of one party’s failure to comply with those rules is that,
absent special authorization to respond, other parties may be denied the procedural rights the

Commission’s rules are intended to provide. Accordingly, pursuant to Section 1.415(d) of the

Commission’s rules, BellSouth hereby respectfully requests that, if the Commission allows ATST’s

late-filed comments to be included in the record of this proceeding, the Commission also accept

BellSouth’s responsive Reply, filed herewith.



CONCLUSION
For the foregoing reasons, the Commission should strike ATSI’s late-filed comments from
the record of this proceeding. Alternatively, the Commission should grant BeliSouth leave to file
a response.
Respectfully submitted,
BELLSOUTH CORPORATION

By Its Attorneys

AL A1 AG

M. Robert Sutherland -/
A. Kirven Gilbert ITT

Suite 1700
1155 Peachtree Street, N.E.
Atlanta, Georgia 30309-3610

(404) 249-3388
DATE: September 27, 1996
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August 20, 1996

Me. William F Caton

Office of the Secretary

Federal Communications Commission
1919 M Street, N.W.

Washington, D.C. 20554
Re: Ex Parte Presentations. CC Docket No. 96-115
Deas Mr. Caton:

On August 20, 1996, Frank Moare, serving as regulitory counsel for the Association of
Telemessaging Services International (ATSI), met with Radhiks Karmarkar, Blaise Sciento.
Jeannie Su and Bill Kehos of the Comynon Carrier Bureau to discuss ATSI's concerns rewdmg
CPNI. ATSI will submit written comments to the Commission in the near future.

Sincerely,

Herta Tucker
Executive Vice President



CERITFICATE OF SERVICE

I hereby certify that I have this 27th September, 1996 served the following parties
to this action with a copy of the foregoing BELLSOUTH MOTION TO STRIKE
COMMENTS OF THE ASSOCIATION OF TELEMESSAGING SERVICES
INTERNATIONAL (ATSI) OR IN THE ALTERNATIVE MOTION FOR LEAVE TO
FILE RESPONSIVE PLEADING by placing a true and correct copy of the same in the

United States Mail, postage prepaid, addressed to the parties listed on the attached service

list.

! . .
bLL&,/ i /j LAl AL AL

/ Sheila Bonner
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